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BRIEF FOR APPELLEE 
Preliminary Statement 


The New York State Board of Parole appeals from a judg- 
ment of the United States District Court for the Western 
District of New York (John T. Curtin, Ch. J.) entered October 
6, 1976, ordering defendant Board to grant plaintiff Ernest 
Coralluzzo a new minimum period of imprisonment 
(hereinafter MPI) hearing under N.Y. Corr. L. § 212-2, at 
which the Board is to grant him access to the actual docu- 
ments in his file. and after which the Board is io give reasons 
for their determination, under the standards set down in this 
Court's decision in Johnson v. Chairman, New York State Board 
of Parole, 500 F.2d 925 (2d Cir. 1974). 


The District Court held that due process attaches to MPI 
decisions, and specifically held that the disclosure of this in- 


formation to Coralluzzo and other inmates was a “rational 
means to insure that an inmate is protected ‘from arbitrary 
and carpricious decisions or actions granted upon im- 
permissible considerations.’ “ (App. 48), and is required by 
due process. Because the reasons given by the Board at the 
first MPI hearing were not given to Coralluzzo until 12 days 
after the commencement of this action, and because a new 
hearing was required in any event, Judge Curtin declined to 
consider the adequacy of those reasons. 


Questions Presented 


1. Whether due process applies to a minimum period of 
imprisonment hearing conducted by the New York State 
Parole Board. 


2. Whether the statement of reasons given by the Parole 
Board in this case satisfies due process. 


3. Whether due process requires that the Parole Board 
disclose to a prisoner the contents of his parole file at the MPI 
hearing. 


Statutes Involved 


New York Penal Law: 
§ 70.00 Sentence of imprisonment for felony 


1. Indeterminate sentence. Except as provided in sub- 
division four, a sentence of imprisonment for a felony shall 
be an indeterminate sentence. When such a sentence is im- 
posed, the court shall impose a maximum term in accordance 
with the provisions of subdivision two of this section and the 
minimum period of imprisonment shall be as provided in sub- 
division three of this section. 


2. Maximum term of sentence. The maximum term of an 
indeterminate sentence shall be at least three years and the 
term shall be fixed as follows. 


(b) For aclass B felony. the term shall be fixed by the 
court, and shall not exceed twenty-five years: 


3. Minimum period of imprisonment. The minimum 
period of imprisonment under an indeterminate sentence 
shall be at least one year and shali be fixed as follows 


(b) Where the sentence is for a class B, class C or 
class D felony and the court, having regard to the nature 
and circumstances of the crime and to the history anc 
character of the defendant. is of the opinion that the ends 
of justice and best interests of the public require that the 
court fix a minimum period of imprisonment. the court 
may fix the minimum period. In such event, the 
minimum period shall be specified in the sentence and 
shall not be more than one-third of the maximum term 
imposed. When the minimum period of imprisonmer’ . 
fixed pursuant to this paragraph. the court shall set ’ 
in the record the reasons for its action: and 


(c) In any other case, the minimum period of im 
prisonment shall be fixed by the state board of parole in 
accordance with the provisions of the correction law. 


New York Corrections Law: 
§ 6-a. Powers and duties of state board of parole 


1. The state board of parole shall have the power and 
duty of determining what inmates serving an indeterminate or 
a reformatory sentence of imprisonment may be released on 
parole and when and under what conditions. Such board shall 
also have the power and duty of determining the conditions of 
release of a person who may be conditionally released under 
an indeterminate or reformatory sentence of imprisonment 
and of determining what inmates serving a definite sentence 
of imprisonment may be conditionally released and when and 
under what conditions. Any such power shall be subject to all 
other provisions of law with respect to eligibility of inmates 
for release on parole and conditional release and shall be 
exercised in a manner consistent with other provisions of law. 


§ 210. Board of parole; powers and duties 


Subject to other provisions of law, the board of parole in 
the division of parole of the executive department shall be 
charged with the duty of determining what inmates serving an 
indeterminate or a reformatory sentence of imprisonment in 
institutions under the jurisdiction of the state department of 
correction may be released on parole and when and under 
what conditions. The division of parole shall also be charged 
with the duty of supervising all prisoners released on parole 
or conditionally released from such institutions and of 
making such investigations as may be necessary in connection 
therewith, of determining whether violation of parole or con- 
ditional release conditions exist in specific cases and of decid- 
ing the action to be taken with reference thereto. The division 
of parole shall aid inmates eligible for parole or conditional 
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release, and those who are on parole or conditional release, 
to secure employment and shall encourage and promote ap- 
prenticeship training of such persons through the assistance 
and cooperation of industrial and labor organizations. It 
shall also be the duty of the members of such board to per- 
sonally study or to cause to be studied the inmates confined in 
the institutions of the state, over which the board of parole 
has paroling jurisdiction, so as to determine their ultimate fit- 
ness to be paroled. 


§ 2/1. Pre-parole records 


As each inmate under an indeterminate or a reformatory 
sentence is received in an institution under the jurisdiction of 
the state department of correction, it shall be the duty of the 
parole board while the case is still fresh to cause to be ob- 
tained and filed information as complete as may be obtain- 


able at that time with regard to each such inmate. Such in- 
formation sha!! include a complete statement of the crime for 
which he is then sentenced, the circumstances of such crime, 
all pre-sentence memoranda, the nature of his sentence, the 
court in which he was sentenced, the name of the judge and 
district attorney and copies of such probation reports, as may 
have been made as well as reports as to the inmate’s social, 
physicai, mental and psychiatric condition and history. It 
shail be the duty of the clerk of the court, the commissioner 
of mental hygiene and all probation officers and other ap- 
propriate officials to send such information as may be in their 
possession or under their control to the board of parole upon 
request. The board of parole shail also at that time obtain and 
file a copy of the complete criminal record of such inmate 
and any family court record that may exist. When all such 
existing available records have been assembled. they siall be 
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presented to the board of parole or to some officer designat- 
ed by it, who shall determine whether any further in- 
vestigation of such inmate is necessary at that time, and, if so, 
the nature of such investigation, and shall thereupon order it 
to be made. Such investigations shall be made while the case 
is still recent, and the results of them with all other in- 
formation shali be filed in the office of the division sc as to 
be readily available when the parole of such inmate is being 
considered. 


§ 212. Parole and conditional release under indeterminate and 
reformatory sentences 


1. The provisions of this section shall govern, to the ex- 
clusion of other provisions of this article, the duties and 
powers of the board of parole and the procedures with 
respect to parole and conditional release and the revocation 
thereof where an indeterminate cr reformatory sentence has 
been impcsed pursuant to the provisions of the penal law as 
enacted by che. ..* ten hundred thirty of the laws of nineteen 
hundred sixty-five, as amended. Matters not expressly 
covered herein or covered in such penal law shall be govern- 
ed by such other provisions of law as may be applicable. 


2. In any case where a person is received in an institution 
under the jurisdiction of the state department of correction 
with an indeterminate sentence, and the court has not fixed 
the minimum period of imprisonment, the board shall cause 
to be brought before one or more members not sooner than 
nine months or later than one year from the date the term of 
such sentence commenced all information with regard to such 
person referred to in section two hundred eleven and such of 
the information specified in subdivision four of section two 
hundred fourteen of this chapter as may have been compiled. 


+ 


The member or members receiving such information shall 
study same and shall personally interview the sentenced per- 
son. Upon conclusion of the interview, such member or mem- 
bers shall make a determination as to the minimum period of 
imprisonment to be served prior to parole consideration. 
Such determination shall have the same force and effect as a 
minimum period fixed by a court, except that the board may 
at any time make subsequent determinations reducing such 
minimum period provided that the period shall in no case be 
recuced to less than one year. Notification of the deter- 
mination and of any subsequent determination shall be fur- 
nished in writing to the sentenced person and to the person in 
Caarge of the institution as soon as practicable. 


2-a. Im any case where the minimum period of im- 
prisonment is fixed, pursuant to subdivision two of this sec- 
tion, at more than one-third of the maximum term, or at more 
than three years from the date the sentence commenced, 
whichever is less, such determination shall be deemed ten- 
tative and shall be reviewed by the entire board as soon as 
practicable. Provided, however, that in any case where the 
minimum period of imprisonment is fixed at more than one- 
thira of the maximum term, but not more than one-half of the 
maximum term and not more than three years from the date 
the sentence commenced, such minimum period of im- 
prisonment may be fixed by three members of the board 
without the necessity for review by the entire board. Upon 
any such review it shall not be necessary for the board mem- 
bers to personally interview the sentenced person and the 
decision of a majority of the board shall constitute the deter- 
mination. 


3. At least one month prior to the expiration of the 
minimum period or periods of imprisonment fixed by the 
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court, or fixed as provided in subdivision two of this section, 
the board shall determine whether a person serving an in- 
determinate sentence of imprisonment should be paroled at 
the expiration of the minimum period or periods. Such deter- 
mination shall be made in accordance with sections two hun- 
dred thirteen and two hundred fourteen of this chapter in- 
sofar as consistent with this section. If the board does not 
grant parole at such time, it shall specify a date not more than 
twenty-four months from the date of such determination for 
reconsideration, and the procedures to be followed upon 
reconsideration shall be the same. 


§ 2/3. Reasons for release 


Discretionary release on parole shall not be granted merely 
as a reward for good conduct or efficient performance of 
duties assigned in prison, but only if the board of parole is of 
opinion that there is reasonable probability that, if such 
prisoner is released, he will live and remain at liberty without 
violating the law, and that his release is not incompatible with 
the welfare of society. If the board of parole shall so deter- 
mine, such prisoner shall be allowed to go upon parole out- 
side of prison walls and enclosure upon such terms and con- 
ditions as the board shall prescribe and shall remain while 
tnus on parole in the legal custody of the board of parole un- 
til the expiration of the maximum term or period of the sen- 
tence or return to an institution under the jurisdiction of the 
commissioner of correction. 


o * & 
§ 214. Method of release 


1. The release of a prisoner on parole shall not be upon 
the application of the prisoner, but solely upon the initiative 
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of the board of parole. No application for release on parole 
made by a prisioner or on his behalf shall be entertained by 
the board of parole. 


2. At least one month prior to the expiration of the 
minimum term of each prisoner eligible for parole, it shall be 
the duty of the board of parole to cause to be brought before 
it all information with regard to such prisoner referred to in 
section two hundred and eleven. 


3. Within six months after conviction and at least once 
every two years thereafter during the term of each prisoner 
sentenced for an indeterminate term, having a minimum of 
one day and a maximum of his natural life, the board of 
parole shall cause to be brought before it with respect to such 
prisoners all information referred to in section two hundred 
eleven. When considering the release on parole of such 
prisoner, the board shall have before it a complete report of 


the physical, mental and psychiatric condition of such 
prisoner, which report shall have been prepared within two 
months of the date of such consideration, and shall contain 
all facts and findings necessary to assist the board in making 
its determination. 


4. In addition and with respect to all prisoners, the board 
of parole shall have before it a report from the warden of 
each prison in which such prisoner has been confined as to the 
prisoner's conduct in prison, with a detailed statement as to 
all infractions of prison rules and discipline, all punishments 
meted out to such prisoner and the circumstances connected 
therewith, as well as a report from each such warden as to the 
extent to which such prisoner has responded to the efforts 
made in prison to improve his mental and moral condition, 
with a statement as to the prisoner’s the attitude towards 
society, towards the judge who sentenced him, towards the 
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district attorney who prosecuted him, towards the policeman 
who arresied him, and how the prisoner then regards the 
crime for which he is in prison and his previous criminal 
career. In addition, the board shall have before it a report 
from the superintendent of prison industries giving the 
prisoner’s industrial record while in prison, the average num- 
ber of hours per day that he has been employed in industry, 
the nature of his occupations while in prison and a recom- 
mendation as to the kind of work he is best fitted to perform 
and at which he is most likely to succeed when he leaves 
prison. Such board shall also have before it the report of such 
physical, mental and psychiatric examinations as have been 
made of such prisoner which so far as practicable shall have 
been made within two months of the time of his eligibility for 
parole. The board of parole, before releasing any prisoner on 
parole, shall have the prisoner appear before such board and 
shall personally examine him and check up so far as possible 
the reports made by prison wardens and others mentioned in 
this section. Such board shall reach its own conclusions as to 
the desirability of releasing such prisoner on parole. No 
prisoner shall be released on parole unless the board is 
satisfied that he will be suitably employed in self-sustaining 
employment if so released. 


5. Appearance before the board pursuant to subdivision 
four of this section sha!l mean a personal interview by at least 
three member: of the board at the institution in which the in- 
mate is confined or at such other place within the state as may 
be agreed upon between the chairman of the board and the 
commissioner of correctional services. Release on parole 
shall be determined by unanimous vote of the board members 
who personally interviewed the inmate or by the vote of a 
majority of the entire board of parole pursuant to rules of the 
board. 


1] 


6. If, after appearance before the board pursuant to sub- 
division four of this section, the prisoner is denied release on 
parole, the board shall inform such prisoner, in writing and 
within two weeks of such appearance, of the facts and reason 
or reasons for such denial. 


. * > 


Statement of Facts 


On February 1, 1975, Plaintiff. Ernest Coralluzzo, was 
committed to the New York State Department of Corrections 
for service of an indeterminate sentence of up to 15 years, 
pursuant to his plea of guilty of one count of second degree 
criminal sale of a dangerous drug (cocaine). in violation of 
the New York Penal Law. § 220.40. Coralluzzo was also sen- 
tenced in United States District Court to a term of up to eight 


years, pursuant to a plea of guilty to one count of conspiracy 
to distribute a quantity of cocaine, in violation of 21 U.S.C 
§ 841, which sentence he is serving concurrently with the State 
sentence. Coralluzzo, who is 35 years old, with a wife and two 
smal! children, had never been convictec of a crime prior to 
these convictions. 


On January 15, 1976, Coralluzzo met with three members 
of the Parole Board at a “Minimum Period of Imprisonment” 
(MPI) hearing. pursuant to New York Corrections Law, § 212- 
2. At this hearing, Coralluzzo was not permitted to view or 
contest the contents of the documentary materials before the 
board members. After Coralluzzo left the meeting, the board 
members set his MPI at five years, and recorded in his file: 


The case history makes it reasonable to conclude that this 
man’s involvement in narcotics traffic is deeprooted and 
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high level. Permanent separation from drugs seems im- 
probable sooner than five years (App. 21, 23).' 


Coralluzzo was not notified of these purported reasons, 
however, and the “Minimum Sentence Notice” given him in- 
formed him only that he had been assigned a five year MPI 
and that he would “appear for release consideration at the 
February, 1980 board meeting” (App. 13). The decision was 
affirmed by the full Board on February 23, 1976 (App. 18, 
22). The “reasons” were given to Coralluzzo only on another 
“Minimum Sentence Notice” served on him March 3, 1976, 
after the commencement of this action on February 20, 1976 
(App. 16-17; 32). 


On February 20, 1976, Coralluzzo commenced this action 
under 42 U.S.C. § 1983, seeking a declaration that the Parole 
Board hearing of his application for release had violated his 
due process rights, and an order requiring the Board to con- 
duct another hearing consistent with due process (App. 9- 
12).? 


On August 6, 1976, Judge Curtin issued an opinion and or- 
der (App. 24-32) requiring the Board to hold a new MPI 
hearing within 60 days of that order. The Court held that the 
MPI decision, “‘a critical decision to the inmate” was required 
to be conducted according to due process standards (App. 29- 


' Citations in this form refer to the page numbers in the Appendix filed by 
Appellant Board of Parole. Because the transcript of the Board hearing in- 
cluded in that Appendix is virtually unreadable, Appellee has included the 
transcript of that hearing as an Appendix bound with this brief, which will 
be cited in the form “la”, together with the citation to the page in Appei- 
lant’s Appendix. 


* As the Complaint sought to challenge “the manner of parole decision 
making, not its outcome,” no exhaustion of state remedies is required. 
Haymes v. Regan, 525 F.2d 540, 542 (2d Cir. 1975). 
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30). As to what process is due a prisoner at an MPI hearing, 
Judge Curtin specifically held that the reasons requirement of 
Johnson v. Chairman, New York State Board of Parole, 500 F.2d 
925 (2d Cir. 1974), shoui” _ ply as well as to MPI hearings 
(App. 28-30). The Couric aeld at that time that, at the MPI 
hearing, the Board would be required to give Coralluzzo “ac- 
cess to the actual documents used against him” (App. 32, n. 2a). 


On August 10, 1976, the Parole Board moved the District 
Court to amend its judgment insofar as it required the Board 
to grant Coralluzzo access to the evidence against him. On 
October 6, 1976, the District Court issued the opinion and or- 
der herein appealed from (App. 38-48). The Court more fully 
discussed the requirement of disclosure, framing the 
question: 


whether mandatory inspection of the file by the Plaintiff 
would so appreciably enhance the protections accorrled 
the inmate or add to the fairness of the inmate’s MPI 
proceeding as to be required by the due process clause of 
the Fourteenth Amendment See Haymes v. Regan, supra, 
at 544 (App. 40). 


Applying the three-pronged test laid down in Haymes, the 
Court held that the requirement of disclosure was particular- 
ly appropriate in cases such as Coralluzzo’s, where there was 
an unsubstantiated allegation of organized crime invoive- 
ment, and noted that the sentencing state Court had ordered 
an allegation to that effect stricken from the pre-sentence 
report when the District Attorney failed to “respond to the 
material allegation of the motion” to strike the allegation 
(App. 37, 49 n.2).* 


' The Court stated: 

Considerable documentation exists that inmates’ prison files frequently 
contained erroneous information and that, in particular, serious errors are 
often made by the government in determining that an inmate has links with 
organized crime. Cardaropoli [525 F.2d 990} at 997, Masiello v. Norton, 364 
F.Supp. 1133 (D.Conn. 1973), Franklin v. Shields (399 F.Supp. 309}. 
LaBonte v. Gates, [406 F.Supp. 1277] (App. 43-44). 
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The District Court held that the burden on the Board of 
disclosing such information is “minimal. Any possible ‘ad- 
verse consequences’ could be avoided by the Government's 
showing good cause for keeping the information secret” 
(App. 44), and reaffirmed its prior order. 


With Plaintiff's consent, the Court's order was stayed pend- 
ing th’. appeal. 


POINT I 


Due process applies to MPI hearings conducted by 
the New York State Parole Board. 


In Johnson v. Chairman, New York State Board of Paroles, 
500 F.2d 925, 928 (2d Cir. 1974), this Court held that “some 
degree of due process applies to paroie release proceedings.” 
This holding turned on the realization that Morrissey v. 
Brewer, 408 U.S. 471 (1972) had 


rejected the concept that due process might be denied in 
parole proceedings on the ground that parole was a 
“privilege” rather thana“right.”. . . Parole was thence- 
forth to be treated as a “conditional liberty,” represent- 
ing an “interest” entitled to due process protection. A 
prisoner's interest in prospective parole, or “conditional 
entitlement” must be treated in like fashion. To hold 
otherwise would be to create a distinction too gossamer- 
thin to stand analysis. Whether the immediate issue be re- 
lease or revocation, the stakes are the same: conditional 
freedom versus incarceration. 500 F.2d 927-28. 


Johnson was reaffirmed and followed by this Court in Haymes 
v. Regan, 525 F.2d 540 (2d Cir. 1975), and Holup v. Gates, No. 
76-2013 Slip. Op. p. 5881 (October 20, 1976). 


Appellee submits that the same reasoning holds true for an 
MPI hearing in that an MPI hearing is substantially the same 
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as the New York Parole Board release hearing with which the 
Court was concerned in Johnson and Haymes. 


Appellee, Coralluzzo, was sentenced to an indeterminate 
term of up to 15 years, under New York Penal Law § 70.00- 1. 
As the Court did not set a higher minimum sentence, he was 
required to serve a minimum of one year, P.L. § 70.00-3. In 
such circumstances, Corr. L. §212-2 provides for a MPI 
hearing, to be held between 9 months and | year after the 
beginning of a prisoner’s sentence. Under that section the 
Board at this hearing was required to fix the minimum period 
of imprisonment, and was empowered to set that MPI at l 
year or a longer period. As Judge Curtin stated it, the MPI 
hearing “may result in scheduling a parole release hearing 
and a grant of parole within a matter of days after the MPI 
hearing” (App. 28).* 


At a parole release hearing, the Board may order that a 
prisoner be released, either immediately, or at a certain 
future date.* At the MPI hearing, the Board has essentially the 


same power: to order that a prisoner be released, or be 
scheduled for a parole release hearing followed by release, at 
a near future date. At both hearings, the Board’s choice is the 
same: to release the prisoner, or to continue him in custody: 
“the stakes are the same: conditional freedom versus in- 


4 Indeed, it is hardly clear why a new hearing would be required, at least in 
Coralluzzo’s case. The only apparent difference in procedure provided in 
the statutes and regulations for the MPI and the parole release hearings, is 
that, under § 212-2, the MPI hearing can be conducted by one or two mem- 
bers of the Board, while parole release hearings are required by § 214-5 to 
be conducted by at least three members. Here, Coralluzzo met with three 
Board members at his MPI hearing. 


5 Corrections Law §212-3 specifically contemplates release dates in the 
future by requiring the setting up of a parole release hearing “at least one 
month prior to the expiration of the minimum period of imprisonment.” 
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carceration.” Johnson, 500 F.2d at 928. For the Board to set 
an MPI date four years in the future is, in substance, to deny a 
prisoner parole. Appellee submits that due process must 
therefore apply to an MPI hearing just as to a parole release 
hearing 


This Court has previously recognized the functional 
similarity of MPI hearings and parole release hearings, in 
Walker v. Oswald, 449 F.2d 481, 484 (2d Cir. 1971): 


The purpose of the Board interview [at an MPI hearing] 
is to ascertain an inmate's background, to determine the 
inmate’s needs in terms of correctional treatment, to ex- 
plain to him what is expected of him before considering 
his release on parole, and to set a tentative date for con- 
sidering his release on parole. In effect, then, the Board 
proceeding in question here is very much like an in- 
terview to’schedule, tentatively, and subject to change, a 
hearing for parole release. As such, in our view, if is an 
integral part of the parole release process, and hence our 
decision denying the right to counsel in parole release 
hearings controls the instant case (emphasis added). 


See also, Childs v. United States Board of Parole, 511 F.2d 
1270, 1284 (D.C. Cir. 1974). 


Just as the Court's decisions concerning the right to counsel 
apply to both MPI and parole release hearings—because of 
the substantial similarity of the two hearings—so should this 
Court’s opinions concerning the right to a statement of 
reasons, and to due process generally, apply to both hearings. 
Judge Curtin’s holding that Johnson and Haymes should apply 
to MPI hearings should therefore be affirmed. 
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POINT Il 


The statement of reasons given by the Parole Board 
does not satisfy due process. 


Assuming, as we have argued, that Johnson applies to MPI 
hearings as well as parole release hearings, the question® 
arises whether the reasons stated by the Board meet the stand- 
ard set forth in Johnson, SOO F2d at 934. 


To satisfy minimum due process requirements a ©: ate- 
ment of reasons should be sufficient to enati: a 
reviewing body to determine whether parole has heen 
denied for an impermissible reason or for no reason 3! 
all. For this essential purpose, detailed findings of fact 
are not required. provided the Board's decision is based 
upon consideration of all relevant factors and it fur- 
nishes to the inmate both the grounds for the decision 
(e.g.. that in its view the prisoner would, if released, 
probably engage in criminal activity) and the essential 
facts upon which the Board's inferences are based (e. g., 
the prisoner's long record, prior experience on parole, 
lack of a parole plan, lack of employment skills or of 
prospective employment and housing, and his drug ad- 
diction): See Beckworth v. New Jersey State Board of 
Parole, 62 N.J. 348, 301 A.2d 727 (1973). 


Here, the Board gave as its reasons for setting a five year 
MPI: 


The case history makes it reasonable tc ~onclude that this 
man’s involvemcnt in narcotics traffi' « deeprooted and 


* Judge Curtin below declined to reach this question, as the reasons were 
not given to Coralluzzo prior to the commencement of this lawsuit, and a 
new MPI hearing was required in any event. Appelice offers this analysis as 
a separate ground for affirming the District Court's order requiring a new 
MPI hearing, irrespective of the Court's resolution of the issue of 
disclosure. 
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high level. Permanent separation from drugs seems im- 
probable for five years. 


It does not require extended analysis to show that these 
reasons do not measure up under Johnson. 


The most basic defect in the “statement of reasons” is its 
complete failure to cite any facts whatever to support its con- 
clusions. The Board stated that Coralluzzo’s “involvement in 
narcotics traffic is deeprooted and high leve!,” but this is only 
a conclusion. The Board does not state in any facts that might 
support this conclusion, for example, that he was a 
professional criminal with a significant role in a criminal 
organization, cf. Masiello v. Norton, 304 F.Supp. 1133, 1136 
(D.Conn. 1973). Rather, the only attempt to found this con- 
clusion on fact, as required by Johnson, is the Board's 
reference to “the case history makes it reasonable to conclude 

.” But that is itself a conclusion, not a fact. 


That Coralluzzo was convicted of two closely related drug 
sale offenses is an established fact. But the Board has not 
relied only on that fact. Rather, the Board’s conclusion goes 
quite far beyond that fact, and postulates a deep-rooted and 
high level involvement, above and beyond the two individual 
events for which he was convicted. It follows that the Board's 
conclusion is either without factual support, or was based on 
facts in the “case history” which are not recited in the state- 
ment of reasons. Without disclosing these facts—whatever 
they are, and if they exist and are accurately recorded—the 
staternent of reasons does not meet the standard of Johnson. 
The facts which were relied upon by the Board may be con- 
tained in that case history, but, at the least, the failure of the 
Board to cite them prevents this Court from determining 
whether it is “reasonable to conclude” from them that the 
grounds cited are proper and based on fact. 
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In addition, it is hardly clear from these reasons that all 
relevant factors had been considered, as the reasons require- 
ment is designed to ensure. Coralluzzo, is a thirty-five year 
old married man with two young children, the owner of a 
home, who was continuously employed from 1959 to 1973, 
who, after suffering some business reverses iu 9ttempting to 
start his own trucking firm, got deeply into debt and agreed 
to aid in “ripping off drug dealers” (App. 20, 23a), during the 
course of which endeavor he committed the crimes for which 
he was convicted and sentenced. He has no or criminal 
convictions. All this information should be reflected in his 
case file, and some of it was brought up by Coralluzzo at the 
MPI hearing. Yet nothing of this appears in the conclusory 
“reasons.” 


As will be more fully discussed in Point III, infra, the 
possibility of arbitrary decisions based on factual errors are 
all the greater in this case, where there is an unsubstantiated 
allegation of organized crime involvement, which, as Judge 
Curtin recognized below (App. 42) and as this Court has 
previously observed, Cardarc poli v. Norton, 523 F.2d 990, 997, 
is an area in which factual errors are frequently made by 
parole and prison officials. 


The requirement of a statement of reasons at the MPI 
hearing will place little additional burden on the Board, as 
statement of reasons, of some nature, are already required by 
State law, 2 Festus v. Regan, 50 A.D. 2d 1084, 376 N.Y.S. 2d 
56 (4th Dept. 1975), and are attempted by the Parole Board, 
as in this case. The only burden, therefore, is that of making 
these reasons sufficient under the test of Johnson. 


For the above reasons, the District Court’s order requiring 
a new MPI hearing should be affirmed on this ground. 


ay 
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POINT Ill 


Due process requires that the Parole Board grant 
prisoners access to the documentary materials in 
their fites at an MPI hearing. 


The District Court ordered that, at the new MPI hearing, 
Coralluzzo be allowed to read the actual documents on his 
parole file, excepting only those for which the Board had 
good cause for keeping the informaticn secret. Appellee sub- 
mits that the District Court reached the correct resui 


This Court has recently considered the question of 
disclosure of parole board files in Holup v. Gates, No. 76- 
2013 Slip Op. 5881 (October 20, 1976), decided two weeks 
after Judge Curtin’s decision below. In Holup, Connecticut 
prisoners sought inspection of their parole files in advance of 
their release hearings. she Court summarized the law of due 
process as it has developed in this Circuit: 


In Haymes v. Regan, 525 F.2d $40, 543 (2d Cir. 1975), 
we specifically considered a three-nronged test to be ap- 
plied in deciding what procedurai »rotections are con- 
stitutionally due in the particular sta.’ proceeding, ‘he 
balance betwe2n ‘“‘the inmate’s interest in (tie 
proceedings... ‘the need for and usefulness of the par- 
ticular safeguard in the given circumstances’. . . [and! 
aay direct burden which might be imposed on the Boarc 
by this requirement,” citing Frost v. Weinberger, 515 F.2d 
57, 66 (2d Cir. 1975) and Hannah vy. Larci:e, 362 U.S. 420, 
442 (1960). We follo:.ed the baiancing test earlier laid 
down in United State. ex rel. Johnson v. Chairman, New 
Yor « State Board of Parole, 500 F.2d 925, 928-29 (2d Cir. 
1974). See Bradford v. Weinstein, 519 F.2d 728, 733 (4th 
Cir. 1974), vacated as moot, .... U.S. ...., 96S. Ct. 347 
(1975). Slip Op. at 5886 


2] 
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The Court framed the question of advance disclosure: 


The Supreme Court has never passed on the question, 
however, whether a presentence report must be shown to 
a defendant in advance of sentencing.‘ The Court has 
held that a sentence cannot stand if it is based on assump- 
tions co: -erning the defendant’s criminal record that are 
“materiaiiy untrue.”’ Townsend v. Burke, 334 U.S. 736, 
741 (1948), or if it is founded “in part upon misin- 
formation of constitutional magnitude.” United States v. 
Tucker, 404 U.S. 443, 447 (1972). With this resolution of 
the ultimate effect of material mistake, we must, of 
course, agree. And, as we explained in United States ex 
rel. Johnson, supra, 500 F.2d at 930, in the case of a parole 

oard, judicial review should be available © vhen its 
decision has no basis in the prisoner's file. See also 
Kohiman v. Norton, 380 F. Supp. 1073, 1074-75 (D. Conn. 
1975). The question is whether due process requires us to 
assume that only by c » ,osing every prison file in advance 
can misinformation or failure to consider information 
favorable to the prisoner in the parole release process be 
substantially . vcided. Slip Op. at 5888 


Where there had been no hearing below concerning the single 
appellant, the Court concluded: “We do not have sufficient 
hard evidence in this record upon which to base a judgment” 
and remanded for a hearing on the usefulness on divulging 
file contents in avoiding arbitrary decisions, and on the bur- 
den to the board of such advance disclosure. Slip Op. at 5889. 


If Judge Curtin had ordered advance disclosure in 
Coralluzzo’s case, Holup would require a remand with similar 
directions ere. However, because the burdens on the board 
of disclosure at the hearing, as ordered by Judge Curtin, are 
less than for advance disclosure, and because of the sub- 
stantial possibility of taint suggested by the unsubstantiated 
organized crime allegations here, Appellee submits that no 
further evidence is required for a correct assessment under 
the three--ronged test set out in Haymes. 
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We argue here, in subpoint A, that on the basis of the 
record before this Court, the three-pronged test of Haymes 
and Holup compels the conclusion that Judge Curtin was 
correct in ordering disclosure in this case. We shall further 
argue, in subpoint B below, that the same result is compelled 
by the force of this Court’s decisions mandating full 
disclosure in the paro!e revocation situation, Carson vy. Taylor, 
540 F.2d 1156 (2d Cir. 1976), and Shepard v. United States 
Board of Parole, No. 76-2021, Slip. Op. 5413 (2d Cir. Sept. 7, 
1976), when those cases are read together with this Court’s 
leading decisions in the parole release context, Johnson, supra 
and Haymes, supra, and with the Supre 2 Court decisions on 
which both lines of cases rest, Morrissey v. Brewer, 408 U.S. 
471 (1972), and Wolff v. McDonnell, 418 U.S. 539 (1974). 


A. 


1. The first prong of the three-pronged test is “the in- 
mate’s interest in the proceedings.” Haymes, 525 F.2d at 543; 
Holup, Slip Op. at 5886. As this Court held in Johnson, the in- 
mate’s “interest is enormous. To him the Board’s decision 
represents the difference between incarceration and con- 
ditional liberty.” 500 F.2d at 929 (emphasis added). 


2. The second prong of the test is “the need for and 
relative usefulness of the particular safeguard in the given 
circumstances.” Haymes, 525 F.2d at 543. Appeliece submits 
that the disclosure of the parole file, in the context of this 
case, is of very great usefulness, and of sufficient usefulness 
over and above the reasons requirement as to overbalance the 
smal: burden placed upon the Board by a requirement of 
disclosure. 


in the absence of disclosure, it is very hard to see how a 
prisoner can make any meaningful attempt to discuss the in- 


PS 


formation in the file or to correct any errors which appear 
therein.* There is very substantial evidence that parole board 
files very often contain factual errors, or information un- 
tested for relevancy, reliability, bias or prejudice. Hearings 
Before Subcommittee No. 3 of the House Judiciary Com- 
mittee, 92d Cong., 2d Sess. at 451 (1972) (testimony of Dr. 
Willard Gaylin) (“I have seen black men listed as white and 
Harvard graduates listed with borderline E's: 3: 
“Everybody...who is closely connected with the processing 
of offenders knows that the recording of information is not 
treated with any great respect.” D. Gottfredson er al., Parole 
Decision Making 49 (“at’l Council on Crime & Deiing. 1973): 
cf. Franklin v. Shields, 399 F. Supp. 309, 313 (W.D. Va. 1975) 
(finding of fact that Virginia Parole Board relies on factually 
erroneous information never verified by the Board). Kohiman 
v. Norton, 380 F. Supp. 1073 (D. Conn. 1974) (parole denied 
because file erroneously indicated that applicant had used 
gun in committing robbery), Leonard v. Mississippi State 
Probation and Parole Board, 373 F. Supp. 699 (D. Miss. 1974) 


* See also /n re Previtt, 503 P. 2d 1326, 1331 (Cal. Sup. Ct. 1972): 

From the inmate's point of view a policy of nondisclosure increases 
the potential for unfairness. Unless the prisoner learns what in- 
formation is in the Authority’s possession he cannot intelligently de- 
cide what subjects tu discuss at his predisposition interview. .... 
Especially with respect to statements containing information which 
may be inaccurate and was not presented at trial—either because the 
information was not sufficiently trustworthy, was not legally admis- 
sible or had not been obtained at that time—i/ie inmate may have no 
knowledge of even the fact of the lodging of false or inaccurate charges. In 
such a situation a refusal to apprise him of the source and nature of the in- 
formation would effectively deny all reasonable opportunity to respond. 
* “(T]he stakes are simply too high . . . and the possibility for honest 
error or irritable misjudgment too great, to allow’ ” submission of such 
potentially damaging remarks without at least an opportunity to 
challenge them (emphasis added). 
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(prisoner denied parole on the basis of illegal disciplinary ac- 
tion): Masiello v. Norton, 364 F. Supp. 1133 (D. Conn. 1973) 
(unsupported hearsay allegation, that petitioner would ally 
with father if released, insufficient basis for parole denial): 
Billiteri v. U. S. Board of Parole, 385 F. Supp. 1217 (W.D.N_Y. 
1974) (crimes for which prisoner incarcerated incorrectly 
recorded in file): Robinson v. U.S. Board of Parole, 403 F. 
Supp. 638 (W.D.N.Y. 1975) (same): In re Rodriguez, 14 Cal. 3d 
639, 537 P.2d 384, 122 Cal. Rptr. 552 (1975) (file material, 
later proven in error, led parole officers to believe that 
prisoner, a nonviolent sex offender, had violent tendencies. 
14 Cal. 3d at 648 n. 14; parole evaluation asserted that “family 
rejects him,” when in fact prisoner had a home and em- 
ployment in family business waiting for him. /d. at 651 n. 16); 
State v. Pohlabel, 61 N.J. Super. 242, 160 A.2d 647 (1960) 
(presentence report erroneously stated, among other errors, 
that prisoner was under a life sentence in another jurisdic- 
tion), A Bruce. A. Harno, E. Burgess, J. Landesco, The 
Workings of the Indeterminate-Sentence Law and the Parole 
System in Illinois 77 (1928) (parole board files inconsistent, 
ambiguous, and incomplete}; D. Dressler, Practice and Theory 
of Probation and Parole 115-16 (2d ed. i969) (files often con- 
tain incomplete and erroneous information), Report of the 
Citizens Advisory Committee to the Joint Committee on 
Prison Reform of the Texas Legislature, 88, 91 (1974) (denial 
of parole, because of failure to utilize educational programs, 
by board member unaware that no such programs then existed 
at unit which prisoner was assigned; misleading effect of 
vague and conclusory characterization of disciplinary 
violations). Final Report of the Joint Committee on Prison 
Reform of the Texas Legislature 89 (1974) (“[ T]he Board has 
denied parole for reasons later discovered to be unfounded 
that might have been corrected if the inmate had had access to 
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his files”), Parole Release Decision Making and the Sentencing 
Process, 84 Yale L. J. 810, 834 n. 107 (erroneous listing of a 
prisoner's brother's conviction as his). 


There is also considerable evidence that, as Judge Curtin 
noted: 


in particular, serious errors are often made by the 
Government in determining that an inmate has links with 
organized crime. Cardaropoli, supra, at 997, Masiello v. 
Norton, 364 F.Supp. 1133 (D.Conn. 1973). Franklin v. 
Shields, supra; LaBonte v. Gates, supra (App. 43). 


This Court has previously noted with approval such a con- 
clusion: 


Cardaropoli’s Special Offender status, for example, 
was grounded in part in his alleged ownership of the 
Hideaway Lounge. Yet the Government later conceded 
that he did not own the Lounge: he was merely employed 
there as a bartender. In Masiello v. Norton, 364 F.Supp. 
1133. 1136 (D.Conn.1973), Judge Zampano found no 
basis for the Board of Parole’s conclusicn that Masiello 
was a professional criminal who had played a significant 
role in a criminal organization. In sum, in Judge Zam- 
pano’s words, 

time and time again the government through various 

agencies has demonstrated to mc that serious errors 

have been made in this field. 
Cardaropoli v. Norton, 523 F.2d 990, 997 (2d Cir. 1975) 


In this case, there is a serious possibility of such errors. 
Coralluzzo s state presentence report contains the ambiguous 
and conclusory statement: 


The police department have information indicating that 
the defendant has established connections with either the 
Genovese or Gambino family of organized crime (App. 
37).? 


*One may be permitted to wonder about the specific). quality, and 
reliabii.ty of “information” that a person has ‘established connections” to 
either one or the other of two supposedly tightly-knit rival groups. 
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This statement was ordered stricken from the presentence 
report by the sentencing judge, Justice Klein of New York 
State Supreme Court, when the affidavit from the District At- 
torney did not “respond to the material allegations of defen- 
dant’s motion.” (App. 27). Although we may assume that the 
State authorities have obeyed Justice Klein’s order and have 
str:!.en this sentence from the report, there is a significant 
chance for this sort of misleading information to slip into the 
file from other sources. Corrections Law § 212-2 provides that 
the information listed in §211 shall be before the Board at the 
MPI hearing. Section 211 provides: 


As each inmate under an indeterminate or a reform- 
atory sentence is received in an institution under the 
jurisdiction of the state department of correction, it shall 
be the duty of the parole board while the case is still 
fresh to cause to be obtained and filed information as 
complete as may be obtainable at that time with regard to 
each such inmate. Such information shall include a com- 
plete statement of the crime for which he is then sen- 
tenced, the circumstances of such crime, all pre-sentence 
memoranda, the nature of his sentence, the court in which 
he was sentenced, the name of the judge and district at- 
torney and copies of such probation reports, as may have 
been made as well as reports as to the inmate’s social, 
physical, mental and psychiatric condition and history. It 
shall be the duty of the clerk of the court, the com- 
missioner of mental hygiene and all probation officers 
and other appropriate officials to send such information 
as may be in their possession or under their controi to the 
board of parole upon request. The board of parole shall 
also at that time obtain and file a copy of the complete 
criminal record of such inmate and any family court 
record that may exist. 


Without being able to inspect that material—and he was here 
shown none of it— Coralluzzo can never know whether other 
police reports in the hands of the probation department, or 
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in the possession of the District Attorney or other authorities, 
may have entered the Parole Board's case file as part of the 
“statement of the crime .... or the circumstances of such 
crime.” Further, there may be in the case file a copy of the 
Federal presentence report (to which Justice Klein’s order 
had no application whatsoever) containing extracts from 
police reports similar to those references stricken from the 
State prcesentence report. 


The statement of reasons provided Coralluzzo, including 
the characterization of his “involvement in narcotics traffic is 
deep rooted and high level,” which goes far beyond the facts 
underlying Coralluzzo’s convictions, further suggests the 
possibility that the Board may be relying on information to 
the effect that Coralluzzo has links with organized crime. 


Appellee submits that allowing the prisoner access to his 
file would be materially helpful to him in avoiding the ef- 
fects of such misstatement of facts. As this Court has 
previously stated, in requiring procedures which included 
disclosure of adverse evidence before a “special offender” 
label could be affixed to a Federal prisoner: 


The importance of these safeguards to the fairness of the 

classification proceedings is both apparent and 

significant. Cardaropoli y. Norton, 523 F.2d at 997. 
In Cardaropoli, this Court required a considerable range of 
procedural rights be afforded to those whom the Bureau of 
Prisons would label as “Special Offenders”—including the 
right to be “fully informed . . . of the evidence 2gainst 
him”—where the prisoner's interest in avoiding being so 
classified, although significant, is less than his interest in 
avoiding erroneous denial of parole. It would be highly 
anomalous if this Court were to deny, in the parole release 
context, even the minimal right to know the evidence on 
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which the determination is being made, while requiring it in 
the context of “special offender” labelling proceedings. 


In Carson v. Taylor, 540 F.2d 1156 (2nd Cir. 1976), this 
Court recognized, in the slightly different context of parole 
revocation proceedings, the value of allowing the parolee to 
inspect the actual evidence to be used against him. 


A parollee must be afforded the opportunity for effective 
rebuttal of allegations against him. Although a formal 
hearing and a formalized cross examination are not 
necessary, the Supreme Court recognized in Morrissey 
that no one’s interest—neither the public’s nor the 
parolee’s—is fostered by exposing the parolee to a sub- 
stantial risk of recommitment upon the basis of 
erroneous contentions or conclusions grounded on in- 
nuendo or exaggeration, as distinguished from “verified 
facts.”” 540 F.2d at 1161. 


The Court’s contrast of the summary read to Carson and the 
actual documents made clear the need for-disclosure of the 
actual file, and not just a summary, irrespective of the good 
faith or bad faith of the Parole Officer." See also Shepard v. 
United States Bourd of Parole, Slip. Op. 5413, 5423-25 (2nd 
Cir. September 7, 1976). 


Appellee submits that no lesser procedure is sufficient. Car- 
son demonstrates the difficulties of a mere summary of the 
evidence. The instant case shows the inadequacies of mere 


"Cf. Goss v. Lopez, 419 U.S. 565, 579-80 (1975): 
The concern [over unwarranted suspensions] would be mostly 
academic if the disciplinary process were a totally accurate, unerring 
process, never mistaken and never unfair. Unfortunately, that is not 
the case, and no one suggests that it is. Disciplinarians, although 
proceeding in utmost good faith, frequently act on the reports and ad- 
vice of others, and the controlling facts and the nature of the conduct 
under challenge are often disputed. This risk of error is not at all 
trivial. 

Surely the same is true in the parole release context. 
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reasons. The statement of reasons given Coralluzzo, as 
discussed more fully in Point II, supra, raises more questions 
than it answers; it wholly fails to assure Coralluzzo or this 
Court that no significant factual errors exist in the file; in- 
deed, the reasons strongly suggest the possibility of error. 


Further, none of the factors listed in Holup, supra, at pp. 
5887-88, which might lessen the usefulness of, or need for, 
disclosure, exist in this case. The subject of Coralluzzo’s 
alleged high level involvement in narcotics traffic was not 
made or discussed at the hearing; only the matters of which he 
was convicted, and his relation with only one other person 
was discussed (App. 19-21, la-Sa). Coralluzzo thus had no 
knowledge that this alleged high level involvement might be 
relied upon by the Board, and had no opportunity to rebut 
“articulated reasons stated by the Board which militated 
against parole.” /d., at 5887-88. The hearing afforded 
Coralluzzo no meaningful substitute for disclosure of the file. 


Appellee recognizes that nothing we argue here requires 
that every item in the file, regardless of its nature, be shown 
to a prisoner. We recognize that there may be certain cir- 
cumstances where sensitive material should not be disclosed. 
As the District Court recognized, the State’s interest in the 
confidential materials outweighs the prisoner’s interest in 
disclosure in these circumstances. Cf. Wolff v. McDonnell, 
418 U.S. 539, 561 (1974). But as the District Court also 
recognized, by its requirement that the Parole Board show 
good cause for nondisclosure, the rule should be disclosure, 
and nondisclosure the exception. As this Court held in Car- 
son, 540 F.2d at 1163: 


In summary, we hold that due process requires that the 
parolee be afforded access to the documents that will be 
introduced against him, unless the Parole Board meets the 
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burden of establishing good cause for their nondisclosure. 
e.g., that disclosure will lead to reprisals or substantially 
interfere with a pending criminal investigation involving 
an allegation contained in the documentary record (em- 
phasis added). 


3. The third prong of the Haymes test is “any direct 
burden which might be imposed on the Board by this 
requirement.” 525 F.2d at 543. Appellee submits that the 
minimal burden which a requirement of disclosure would im- 
pose on the Board is far outweighed by the other two factors 
which argue in favor of disclosure. 


The burden of providing access in this case is minimal. As 
oniy disclosure at the hearing was ordered by Judge Curtin. 
there is no need for files to be shown to prisoners in advance, 
nor for prisoners to be brought to an area of the prison for 
such viewing at any time other than the hearing date. at which 


time prisoners could be shown the file while waiting for their 
interview, or the file could be given to the prisoners by simply 
handing it across the table at the hearing with a statement of 
what the Board was concerned about. Or, the file could be 
reviewed by the prisoner and his caseworker at their last 
meeting before the Board hearing. This burden seems in- 
significant 


A greater possible burden, as noted in Holup, supra, at 
5889. might be the difficulty of redacting material which the 
Board would have good cause to withhold. This prob! zm can 
easily be exaggerated. The National Advisory Commission on 
Criminal Justice Standards and Goals, Corrections 403 (1973), 
concluded that “in the average parole file little material is so 
sensitive that it cannot be reviewed with the inmate.” 
Likewise. the consultant to the Administrative Conference in 
its study of federal parole procedures found that “most files 
do not seem to contain information that should not be 
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disclosed.” Johnson, Federal Parole Procedures, 25 Ad. L. 
Rev. 459, 489 (1973). 


Although there might be some small burden on the Board 
in redacting files already created, this could be accomplished 
by a brief review of the file materials followed by 
photocopying, with confidential materials obscured, of the 
pages on which sensitive material appears. For future files, 
the burden is even smaller, as the Board could create its files 
with the disclosure requirement in mind, and perhaps place 
the purportedly confidential or sensitive materials on 
separate sheets of paper which can be segregated in the file. 


In sum, then, the prisoner’s interest in the parole release 
proceeding is “enormous.” Under the circumstances of this 
case, disclosure of the file contents would materially help to 
assure that the proceedings are not tainted by factual error or 
other arbitrariness, and would be far more useful than a mere 
statement of reasons. Disclosure of the file contents would 
not, in most cases, be unduly burdensome. Appellee submits, 
therefore, that Judge Curtin correctly weighed the various 
factors set out by this Court in Haymes, 525 F.2d at 543, and 
was correct in requiring disclosure of the file contents at 
Coralluzzo’s MPI hearing. 


B. 


The same result is compelled by a somewhat different line of 
analysis. In Morrissey v. Brewer, 408 U.S. 471 (1972), in 
holding that due process applies to parole revocation 
hearings and requiring certain procedural safeguards in such 
proceedings, the Court described the dual function of parole 
revocation hearings: 


The first step in a revocation decision thus involves a 
wholly retrospective factual question: whether the 
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parolee has in fact acted in violation of one or more con- 
ditions of his parole. Only if it is determined that the 
parolee did violate the conditions, does the second 
question arise: should the parolee be recommitted to 
prison or should other steps be taken to protect society 
and improve changes of rehabilitation? The first step is 
relatively simple. the second is more complex. The 
second question involves the application of expertise by the 
parole authority in making a prediction as to the ability of 
the individual to live in society without committing anti- 
social acts. This part of the decision, too, depends on facts 
and therefore it is important for the Board to know not 
only that some violation was committed, but also to 
know accurately how many and how serious the viola- 
tions were. Yet, the second step, deciding what to do about 
the violation once it is identified, is not purely factual but 
also predictive and discretionary. 408 U.S. at 479-80 (em- 
phasis added). 


As this Court put it in Carson, supra 
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the second, or dispositional, step, like the first, “depends 
on facts,” requiring an accurate assessment of the 
parolee’s past conduct and of the likelihood “of restoring 
him to normal and useful life within the law.” . . . In 
both steps the need to filter out distorted summaries of 
relevent facts is important. 540 F.2d at 1163 (emphasis 
added). 


See also, Shepard v. United States Board of Parole, supra, Slip. 
Op. at 5418-19. Although in a parole release proceeding, the 
first step described above is absent, the second, dispositional 
step, is, we submit, substantially identical to the parole 
release (or MPI) proceeding. The Board's decision at each of 
these hearings is “not purely factual but also predictive and 
discretionary,” and all depend on facts for an accurate 
prediction as to the likelihood of the offender's restoration to 
“normal and useful life within the law.” 


4 
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This Court has thus already recognized that full disclosure 
of the evidence against an offender at a parole board 
proceeding is necessary for the sort of “predictive and 
discretionary” decisions made in a parole release proceeding. 
We believe, therefore, that Judge Curtin was correct in 
following Carson and Shepard and requiring disclosure of the 
case file to Coralluzzo. 


Billiteri v. United States Board of Parole, 541 F.2d 938 (2d 
Cir. 1976), is also cited by Appellant Parole Board for the 
proposition that prisoners have no right to view the evidence 
on which parole release decisions are made. Although some 
language in that case can be so read, see 541 F.2d at 945, the 
case is not clear authority against Coralluzzo’s claim, for 
several reasons. It is distinguishable, in that Billiteri hed the 
opportunity to view and rebut all the materials at a later, 
though unauthorized, hearing in open Court. Further, the 
language denying “discovery” is dictum, as the case ultimate- 
ly goes off on jurisdictional grounds. Most importantly, as 
Judge Curtin noted below (App. 44-47), such a reading of the 
Billiteri case is in very sharp conflict with this Court's other 
decisions in the parole board area, particularly Carson, supra, 
and Shepard, supra. If the stakes of “conditional freedom ver- 
sus incarceration”, Johnson, 500 F.2d at 928, are of such im- 
portance as to require the full disclosure of the actual docu- 
ment, prior to the hearing, in the parole revocation context, 
as required in Carson and Shepard, can it be that, in the parole 
release context where the stakes are exactly the same, Coral- 
luzzo can be left as wholly in the dark about the contents of 
his parole file as he was here, consistent with the due process 
clause? At the very least, the Court in Holup, supra, did not 
regard Billiteri as settling the question of disclosure at parole 
release hearings. 
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The other cases cited hy Appellaat tarole Board, holding 
that examination by a prisoner of his parole file is not re- 
quired by due process, should not be followed by this Court. 
Barradale v. United States Board of Parole and Pardons. 362 
F.Supp. 328 (M.D Pa. 1973), and Wiley v. United States Board 
of Parole, 38u F.Supp. 1194 (M.D.Pa. !974), both rely on cases 
which conclude that due process does not apply to parole re- 
lease decision making. Their fundamental premise is 
therefore one which has repeatedly been rejected by this 
Court, beginning with Jonnson. 


Fisher v. United States, 382 F.Supp. 241 (D.Conn. 1974), 
denies .-ess on the following reasoning: 


While there are strong policy arguments for disclosure of 
all information a-ailable for consideration dy parole 
hearing examiners, perhaps subject to a limitation for 
specially sensitive material, it is difficult to see how the 
due process clause can require such disclosure at parole 
release hearings when such disclosure is not required of 
District Courts at sentencing. 382 F.Supp. at 243. 


Appellee submits that this reasoning is incorrect and fails to 
take into account the radical differences between the sen- 
tencing proceeding and the parole relief hearing. As the 
Court put it in Childs v. United States Board of Parole, 511 F.2d 
i270 (D.C. Cir. 1974): 


We think the part the judge his been accorded in sen- 
tencing is so different from the status of the Parole Board 
in the penoiogical system as to call for a different ap- 
proach to the due process issue . ....Sentencing is b a 
judicial officer clothed with legislatively delineated 
alvernatives within which to exercise his discretion. 
Parole consideration comes at a different stage of the 
over-all systcm. and is by a board possessing broad but 
legislatively unccfined discretion except to grant or deny 
parole. For the board to exercise its discretion fairly and 


35 


knowledgably within the purposes of the system, rational 

means—rational consideration—must attend its func- 

tioning. 511 F.2d at 1283-84. 
See also Waiker v. Oswald, 449 F.2d 481, 484 (2d Cir. 1971). 
Because the parole board’ “et. ‘in is so broad—i.e., so 
amenable to arbitrarines . “use of unchecked 
power—it requires greater pi ‘ural checks on that 
discretion. In any event, in cases where a sentencing Court’s 
discretion has been exercised against disclosure of the presen- 
tence report because of sensitive materials in that report, 
ihese materials could be redacted in the same manner as any 
other sensitive materials in the parole file. 


Appellee urges that this Court follow the better-reasoned 
decision in Franklin v. Shields, 399 F.Supp. 309 (W.D.Va, 
1975) and Cooley v. Sigier, 381 F. Supp. 441 (D. Minn. 1974), 
which require disclosure of prisoners’ case files in parole 
release proceedine>. Our entire argument here is aptly sum- 


med up in Franklin v. Shields, supra: 


Itisclear. . . that erroneous and outdated information 
exists in inmate files and that without inmate access to 
the files it is unlikely that the Board will be made aware 
of it. It is also obvious that in some instances adverse in- 
formation can be explained away. By affording i; mate 
an opportunity to do this, parole determinations would 
be fairer and more reliable in both appearance and sub- 
stance. 399 F. Supp. at 316-17. 
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Conclusion 


For the reasons stated above, the judgment below should be 
affirmed. 


Dated: Buffalo, New York, 
December 30, 1976. 


Respectfully submitted, 


PHILIP B. ABRAMOWITZ, ESQ., 
815 Literty Bank Building, 
Buffalo, New York, 

(716) 856-5400, 


ROBERT C. MACEK, ESQ., 
Clinton House, 

556 Franklin Stree’ 

Buffalo, New York, 

(716) 883-5000, 


Attorneys for Appellee, 
Ernest Coralluzzo. 


APPENDIX. 


Appellee’s MPI Hearing, January 15, 1976 


Q. I think your name is Ernest Coralluzzo? A. Yes, sir. 

Q. From our records it would appear that a Court sen- 
tenced you to an indeterminate sentence, fixed the maximum 
at fifteen years and fixed no minimum, right? A. Zero to 15, 
yes sir. 

Q. Under those circumstances the Board of Parole has to 
fix a time when you will appear for parole release con- 
sideration the first time. A. I understand that, sir. 

Q. We don't decide whether you shou!d be released at the 
time we fix, but we must have some way to determine when a 
guy is going to come before us for parole release con- 
sideration. We're going to fix that time today. We take into 
consideration all the time that you have served. It appears 
that you started serving this sentence in a state correctional 
facility on March 14, 1975. A. Yes sir. 

Q. And before that you had already served seventeen days 
jailtime. A. That’s correct. 

Q. We take into consideration all the material in your 
case folder and anything that you call to our attention. Is 
there something you want to say? A. Well, the only thing I can 
say is that since I have been incarcerated I realize what I did 
before was wrong. And I have a wife and two children which I 
miss. There is no way to explain that. I just hope that you can 
understand my sincerity and in saying that any break you 
could give me—the Parole Board, I realize, has one thing to 
do, is to put someone back or the street that won't come 
before them again, and that would be a benefit to them. And I 
realize the material things are not important, and my wife and 
my children are. 

Q. Okay. There is a federal sentence, isn’t there. A. Yes, 
which is running concurrent. 
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Q. It is running concurrent with this. A. Yes. 

Q. What is it two years eight months. A. Yes. 

Q. No. two, eight year terms, that’s what it is, two eight 
year terms concurrent. A. I can make parole I think in two 
years eight months. 

Q. I see. A. I wrote to them concerning that. 

Q. And you got a 20.000 dollars fine. A. Yes. 

Q. Is that paid. A. Since I've been incarcerated let me say 
I lost my house. I had a trucking business. I lost that. I lost 
my house. My house is—my wife has moved from where we 
lived in New York State to Florida because her parents moved 
to Florida. She is about to go on welfare. She is applying right 
now. The house is in the hands of the .awyers, which I needed 
because my wife— 

Q. Is the fine paid? A. Well. my lawyers are working on 
that. I don’t think I can pay it after I pay *hem. See, there is 
something about a plea, a paupers piea r something like that. 
But whatever money’s are left from the house that I had it is 
going to—one lawyer is suing, the lawyer I had for my wife, 
which she was indicted and brought w trial. And it was said 
in open Court or in the minutes somew iere that she was only 
indicted because they were afraic I would abscond or 
something. She has been in ihe hospital since. | have a 
problem with my daughter since, because | am not around. 

Q. Someplace it says that this was a pound of “coke”. A. 
It says in there a pound of cocaine, and there was a state sale. 
And the federal there was a mention of 26 kilo’s of cocaine. 
Whatever is said there is a—i don’t know what you call it, a 
snitch who was a friend of mii, Alvin Rossi, who has 
brought so far 60 people to trial, .nd I don’t know, but my 
opinion is—and his wife testified, it is in the federal 
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minutes—to save hir self he has come up with all kinds of 
fantastic stories. 

Q. How much do you say? A. I say no amount. The thing 
is what we did is we ripped off drug dealers mainly. And 
when drugs had to be bought to show good faith he got drugs 
somehow or someway, but it was no big amount, never more 
than a pound, usually an eighth or a quarter of a kilo to siiow 
good faith so that the second time they brought a large 
amount of money and we could rip them off. That’s what hap- 
pened. Mainly that’s usually the procedure we went through. 

Q. I guess a lot of folks are out there waiting for you? A. 
There is a lot of people out there, I guess. 

Q. How badly involved do you consider yourself to have 
been? A. To be perfectly honest, I met this one individual, 
Alvin Rossi, in December of 72. ! had just boughta home. To 
make a long sory short, | was three months behind in my 
mortgage. I had sold my wife’s car. I had my youngest son 
was a baby a couple of months old, and my car had been 
repossessed. And it was like, I don’t know, an omen or 
something. I met a friend of mine who had been in the drug 
business. I grew up in a bad neighborhood in the Fordham 
section of the Bronx. And I met this friend of mine. He had 
been ripped off by Rossi. And he asked me to go with him to 
recover some of his money, or recovery, you know, or to get 
restitution and in drugs or whatever. And he promised me 
$500 and I went with him. 

Q. You must know how easy it is for a guy like me to 
point out to you, some guys keep themselves in apparently 
bad financial condition, ye know, so they have got a show 
going. A. No, let me put it to you this way. I have always 
worked. And I am sure my record shows that. I have always 
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worked and worked hard. I have driven a truck. ! was a truck 
helper. In March 73 frum S9 when I was discharged from the 
service. In 1959 I was member of the teamsters local. | 
worked from 59 until 63 in the trucking business—to 73. I’m 
sorry. In 73 I was getting my break. A big contract was given 
for Gimbels Department Store—I don't know if you are 
familiar with them in New York City—from a man I was 
working with to another man, a different trucking outfit. The 
different trucking outfit was going to approach me because I 
knew the whole operation. And my whole income status 
would have been changed and I met him in December of 72. I 
bought the house just prior to that, the summer of 72. I was 
not ready to buy the house. But it was a good buy and my 
mother had loaned me some money. My inlaws loaned me 
some money. It was that three or four months span that I was 
about to lose the house and everytiiing else that all this fell 
into place. It’s not the idea that I didn’t buy the money, | 
mean I didn't buy the house vith money I made illegally. It 
was borrowed money and begged money and all other kinds 
of money. That was in December | met him. 

Q. What did you do with the money? A. I paid off my 
debts, I tried to break away trom this Alvin Rossi, but I wish 
and I hope you do and you can go into his fiies. He gets 100% 
disability for his mind. | didn’! «ow that at the time. He is a 
maniac. When he first helped me and gave me this money | 
told him I was honest with him. After this first deal I met him 
with this friend of mine I told you about and became friendly 
with him. He invited me to Puerto Ricv with about four or 
five other people. I went to Puerto Rico with him and sitting 
at a pool and told him I was going to lose my house, and this 
and that, and I needed money. And he lent me 18 hundred 
dollars right on the spot. After that when things came up or 
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whenever he got jammed up on his past problems, he called me 
2 o'clock, 3 o'clock, 4 o’clock in the morning that he was 
being surrounded at his mother’s house by different people 
and all this and that, and he would bring it up to me that if it 
wasn't for him I would have lost my house and I would not 
have this or that. The more I tried to break away from him the 
harder it was. Finally I did break away from him in Novem- 
ber, 73. It was eight or nine months of my life that was hectic, 
that I did a lot of wrong things. And I put a gun in my hands a 
lot of times. But I want to come back to this one thing, | 
realize now that the material things that I treasure, that I 
wanted for myself and for my family, aren’t half as important 
as being with my daughter and my son as they are growing up 
right now, and with my wife who is alone. 

Q. Okay. We will decide it. We will let you know, thanks 
for coming in. A. All right. 
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